SAJTHERN UTAH WLEHRNESS ALLI ANCE
| BLA 99- 346 Deci ded January 21, 2000

Appeal froma decision of the Dstrict Mnager, CGdar Gty (Uah)
Feld Gfice, Bureau of Land Minagenent, authorizing the installation of
water catchnent guzzlers for smal | nanmal s and birds.

Afirned.

1 Federal Land Policy and Minagenent Act of 1976:
WI der ness Act

Were BLMprepares an envi ronnental assessnent
regarding the environnental inpact of the
installation of water guzzlers in an area previ ously
inventoried but not designated as a WI derness S udy
Area, it isnot required to include in such
assessnent consi deration of a subsequent inventory
by a citizens' group concluding that the area
possesses W | derness characteristi cs.

APPEARMNCES  Liz Thonas, Esg., Cedar Qty, Uah, for Appellant; David K
Gayson, Esq., Gfice of the Regional Solicitor, US Departnent of the
Interior, Salt Lake Gty, UWah, for the Bureau of Land Minagenent .

(A N ON BY ADM N STRATT VE JWDEE HGES

Southern Wah Wl derness Aliance (SO or Appel | ant) has appeal ed the
June 10, 1999, decision of the Dstrict Mnager, CGedar Aty (Uah) Feld
Gfice, Bureau of Land Managenent (BLM, authorizing the installation of 2
big gane and 30 snal | nanmal and bird water catchnents (guzzlers) on public
lands | ocated in Iron and Beaver Qunties. 1/ The conplaint pertains to
seven guzzlers to be | ocated i n Beaver Qunty, designated by BLMas the "Véh
Vh Gnplex.” (BAat 1.) These guzzlers wll be located in a portion of
the North Véh Veh Muntai ns that Appel | ants contend has high potential for
W | der ness desi gnat i on.

1 By Oder dated ct. 21, 1999, we denied Appellant's notion for stay of
the deci si on pendi ng appeal and granted the MIford Wi dlife Association
Status as an amicus curi ae.
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Based on a June 1999 Enwironnental Assessnent (UI-044-99-25) (B4, BM
found that installation of the guzzl ers woul d have no significant inpact on
the environnent. B.Malso found that its decision conforned to the R nyon
Minagenent Fanmework Han, approved June 1983, and the Gedar Beaver Garfield
Antinony Resource Minagenent H an, approved on Qetober 1, 1986. Wth regard
for wlderness potential, BLMs decision record noted: "The BLMw | der ness
inventory in 1979 and 1980 determined that none of the proposed guzzl er
| ocati ons have w | derness characteristics. The 1999 BLMw | der ness
reinventory did not anal yze any of these | ocations and they were not
included in the forner wlderness bill HR 1500."

The record indicates that the two big gane guzzlers wll be built
according to a nodi fied Lesi cka design and wll have no surface apron and
only asnall visible drinker. They wll use three to four 1,500 gal | on
buried storage tanks, each equipped wth a float valve and a 3- by 3-foot
drinker. The disturbed area is estinated at |ess than 1/8 acre, and BLMhas
agreed to revegetate it wth a native grass/forb/shrub seed mxture. BM
indicated that, if the Lesicka design cannot be installed at these | ocations
for unforeseeabl e reasons, traditional big gane water catchnents wth an
above ground col | ection apron would be installed. (EAat 6.)

Each smal | aninal guzzler will be built in accordance wth the Nevada
Ganre and H sh cat chnent design and wll consist of a 300-gal | on storage tank
| ocat ed under a col | ection apron conprised of steel panel s and neasuring 12
by 8 feet. Each collection apron wll be painted a beige color to blend in
wth the environnent and wll be screened wth natural vegetation.
Appropriate fencing wll be used to prevent danage by |ivestock or wid
horses. The naxi numanount of disturbance anticipated at each snal|l ani nal
water catchnent site is 30 by 30 feet. According to the BEA "total naxi num
di sturbance for the entire proposed action shoul d not exceed 0.9 acre,” and
"[a)ctual disturbance is anticipated to be nuch | ess, based upon previ ous
projects.” ld.

Inits statenent of reasons (SO on appeal, Appel lant argues that
B.Ms EAfailed to adequatel y consider the wlderness characteristics of the
North Véh Veh Mountai ns.  Appel | ant acknow edges that the proposed proj ect
isnot located in a designated wlderness area, but argues that a citizens'
inventory of Wah public lands (which resulted in a docunent entitled
"Atizens' WIderness Roposal" (citizens' proposal), which was in turn
subsequent |y used in drafting pending Senate B 11 861 and pendi ng House of
Representatives Bl 1732) concl uded that the North Veh Viéh Muntai ns
possesses W | derness characteristics. Appellant notes that the inventory
was overseen by the ah Wl derness alition (W@ and asserts that the
inventory was carried out by conpetent staff, interns, and vol unteers.
Appel | ant further asserts that U used the sane standards that BLMused in
its 1996 reinventory and concl udes that BLMs reliance on its 1980 i nventory
was inerror. (SRat 12-13.)
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dting 40 CE R 8 1502. 15, Appellant argues that the National
Environnental Policy Act of 1969 (NEPA) requires "that the nost current
infornation be used and that the environnental review contai n an accurate
description of the existing environnent affected by the proposed action.”
(SRat 16.) Appellant also argues that 40 CF. R 8 1502. 1 requires the
full and fair examnation of all inportant issues, including whether an area
has w | der ness val ue.

Appel | ant argues that BMviol ated NBPA by failing to consider an
adequate range of alternatives inits decision and failed to explain why the
guzzl ers could not be located on | ands outside of the North Vdh Vdh
Muntains. (SRat 17-19.) Appellant argues that BLMhad a duty, pursuant
to40 CF R 88 1508.7 and 1508.8 to consi der the reasonably foreseeabl e
consequences of the inpact and effect of putting the guzzlers on |l and that
had been identified by the citizens' group as havi ng w I der ness
characteristics. (SRat 20-21.) Mreover, Appellant charges that BLM
failed to consider both indirect and cumul ative inpacts to the ecosystemof
introducing a | arge-scal e water distribution systemon natural |y occurring
desert lands. (SRat 21-22.)

Inits answer, B Masserts that, since the North Vdh Veh Munt ai ns
have not been identified as possessing wlderness characteristics, it was
not obliged to consider inits EAwhether installation of the proposed
guzzl ers viol ated wl derness study area (V&) nanagenent criteria. BLM
asserts that the North Veh Véh Muntains were eval uated in the late 1970 s
pursuant to section 603 of the Federal Land Policy and Managenent Act of
1976 (ALPWY, 43 USC § 1782 (1994), and were found not to have w | der ness
characteristics. (Answer at 3.)

B.Mreports that Appellant filed naps wth the Gedar Gty Held
Gfice, BLM which depict certain areas of the range as possessi ng
W | derness characteristics. Hwever, B Masserts that Appel | ant has
"presented no evi dence of the standards or procedures [it] used in naki ng
determnati ons or who nade these determnati ons and what their
qualifications mght be or how otherw se these determinations were nade."
(Answer at 4.) BLMfurther argues that it conplied wth section 603 of
APMAwnen it conpleted its inventory (including the North Veh Veh
Mbunt ai ns) by 1980 and that "Appellant, in effect, is trying to appeal a BLM
deci sion nade 19 years ago, wiich it cannot do," citing Southern Uah
Wil derness Alliance, 128 IBLA 52, 66 (1993), and cases cited therein. Id.
B.Mcontends that, although it has authority to reinventory | ands for
W | derness characteristics (asit didinthe case of lands identified in two
bills introduced before Gngress in 1996, HR 1500 and HR 1745) that
authority is discretionary. (Answer at 5-6.)

dting Wonming Qitdoor Guncil, 147 1BLA 105 (1998), BLMasserts t hat
it has conplied wth NEPA because it has taken a hard | ook at the
envi ronnental consequences of installing the guzzlers, and that Appel | ant
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has failed to denonstrate that BLMfailed to act when considering a
substantial environnental problemof naterial significance. It states that
it conplied wth NEPA by consi dering an adequate range of alternatives,
noting that the seven guzzlers to be | ocated wthin the North Vdh Véh are
part of alarger system"nodel ed on that reconmended by the Nevada D vi sion
of Widife for this type of desert habitat.” (Answer at 7.) BLMcontends
that, to place themoutside the North Véh Vdh, as suggested by Appel | ant,
woul d frustrate the purpose of the systemand render it ineffectual for
achi eving the land use obj ectives for vhich it was designed. 1d.

BLMdi sputes Appellant's allegation that it has not adequately
consi dered the cumul ative inpacts and indirect effects of the action. BLM
indicates that the seven guzzlers in the North Vdh Veh wil be spread across
alarge area so they are not visible fromeach other; noreover, "[the]
guzzlers are designed to blend wth the environnent and be substantially
unnoticeable.” |d.

[1] The tine for challenging BLMs 1980 inventory that did not
include the area in question as a VA has | ong si nce passed. Accordingly,
the sol e i ssues before the Board are (1) whether BLMwas required to
consider the citizens' proposal inits June 1999 EA and (2) whether the EA
was adequate in other respects. In arecent case, the Board addressed the
exact issues presented by this appeal :

As to the first issue, SO has presented no authority
whi ch requires that before BLMaut hori zes any use of |ands
previously inventoried and excl uded as a VA it nust consider
inits EAfindings by a citizens' group contradicting such
excl usi on.

Mreover, we held in Southern UWah Wi derness Aliance,
[128 I1BLA 52, 66 (1993),] that BLMnay admini ster for ot her
pur poses | ands excl uded fromw | derness consi deration. In that
case, SUM chal l enged a BLMDeci sion Record and H nding of Nb
Sgnificant Inpact approving an application for permt to drill
(APD anatural gas well on a Federal |ease al ong the north
canyon rimof the Wite Rver, approxinately 30 mles south of
\ernal, Wah. Therein we stated at pages 65-66:

Appel l ants al so argue that the EA viol ated NEPA
infaling to consider any potentia adverse inpacts
APD approval might have on the area’ s eligibility
for designation as a wlderness area wthin the
National WIderness System Soecifically,
Appel | ants argue that approval of the APD al | ows
devel opnent wthin a potential wlderness area, as
proposed by Uah Qongressnan Vedyne Qnens,
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and that under such circunstances, NEPA requires
preparation of an [environnental inpact statenent].
13/

Hrst, NEPA does not contain directives whi ch
B.Mnust observe in eval uating the wl derness
characteristics of an area.  That eval uati on was

conduct ed pursuant to rel evant provisions of [ ALPWH
and the Wl derness Act. The WIderness Society, 119

| BLA 168 (1991).

Second, as we have stated on a nunber of
occasi ons, final admnistrative decisions relating
to the designation of lands as VA s in Wah were
conpleted inthe 1980's. Southern Uah WI der ness
Aliance, 123 IBA 13, 18 (1992); Southern Uah
Wi derness Aliance, 122 IBLA 17, 21 n.4 (1992).
The lands in question were not included in a VEA
Therefore, BLMnay admni ster themfor ot her

pur poses, including the approval of drilling for oil

and gas. |d.

13/ The Qnens bill, HR 1500, was introduced in
the House of Representatives on Mr. 16, 1989, and
proposes approxi natel y 12,000 acres in the Book
Aiffs Resource Area for inclusion wthin the
national WI derness Preservati on System to be
designated as the Wiite R ver WI derness.

Southern Liah Widerness Aliance, 150 | BLA 263, 266-67 (1999).

Thus, in

this case, BLBMnay admnister the | ands i n question by authorizing the
creation of water catchnents on the lands. In any event, there is no
evi dence that construction of the catchnents woul d i npai r the w derness

characteristics of the | and.

W next turn to the question of whether the EA is adequat e.

The EA

descri bes the "purpose and need" for the water catchnents as fol | ows:

Witer is arare and val uabl e resource in the Geat Basin.
It isangor limting factor to the survival and distribution
of nany wldlife species. The addition of dependabl e wat er
sources not only increases wldife popul ations, but a so hel ps

nore evenly distribute wldife use of other resources.

* * * * * *

Except for 1998, a year of high rainfall and after the
[Wah Dvision of Widlife Resources (LD/M] had establ i shed
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70 of these water devices in the Vst Desert, UDMR has noted a
decline in chukar partridge, cottontail rabbit, and other snall
bi rds and nanmal s throughout the Vést Desert. The proposed
devel opnents woul d al | ow snal | nanmal and bird popul ations an
opportunity to recover to previous popul ation level s, and
perhaps to be enhanced. These species in turn provide prey for
raptors and other predators. Qe of these, the ferrugi nous
hank, is listed as a state threatened species in Uah.

Recent recommendat i ons fromthe Nevada D vi si on of
Widlifeindicate that nultiple, snall water devel opnents spaced
approxi natel y one mil e apart--a conpl ex, are nuch nore
beneficial to small and nongane wldife than a single |large
devel opnent. The results of the past two years of these waters
inthe Vst Desert tend to support this observation. Lhits are
placed in a nosai c pattern in topography wiere a natural water
source might occur.

(RAat 2)
The EA describes access to and installation of the proposed guzzl ers:

Access woul d be by four wheel drive pickup trucks.
Exi sting roads and wash bottons woul d be used to the extent
possible. There would be limted cross country driving. Rubber
tired backhoes and hand tools, at the applicant's discretion,
would be utilized toinstall the tanks. Soil disturbance woul d
be kept to the mini numanount needed to acconpl i sh the task.
Were no existing road or trail exists, parts would be carried
in by hand or 4-wheel er and constructi on woul d be done usi ng
hand tools. Access for nai ntenance in these areas woul d be by
foot. Al disturbed areas at these sites woul d be reseeded wth
a native grass/forb/shrub mxture.

(EAat 6.)

The EA contains an analysis of a No Action Alternative to the proposed
project and lists other alternatives considered but not anal yzed in detail.
The EAteamrejected in-depth consideration of an alternative to rel ocate
the seven catchnents wthin the citizens' proposal outside the North Véh Véh
area because |ocation in areas outside the citizens' proposal boundary did
not neet the Nevada Dvision of Widlife habitat guidelines for the chukar,
which require that catchnents be placed in a nosai c pattern a specified
di stance fromeach other in areas were water is the only habitat conponent
mssing. |In order to avoid choosing habitat already wthin a w derness
study area or reinventory unit, BLMchose areas wthin the citizens'
proposal. (EAat 5.)
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The EA addressed concerns that the chukar woul d be benefitted to the
detrinent of other species:

The chukar is native to the Mddl e East and Sout hern Asi a
Intensive efforts to establish this species in Wah began in
1951. Like nany ot her species (such as the ring-necked
pheasant, European starling, brown trout, dandelion, and
cheat grass) chukar are now considered by nany to be a
natural i zed species inthe Lhited Sates. Naturalized speci es
are those species not natural |y occurring in any ecosystem of
the Lhited Sates, which nowoccur wthin defined areas in a
self-sustaining wld state.

* * * * * * *

ncern has been expressed over the inpact of increased
chukar popul ations on vegetation and native wldlife species in
the area. My studies (QGristensen 1970, Ferrel 1969, Genfell
et a 1980, Knight et al 1979, * * * ) have docunented the
i nportance of cheatgrass (Bronus tectorum) in the chukar's diet
and the bird s utilization of this forage species during every
nonth of the year. This is a situation where one natural i zed
species is preying on another. (heatgrass expansi on t hr oughout
the Vést, and its inpact on native vegetation, is a nuch greater
concern to BLMthat an increase in chukar popul ations. This
office is unaware of any docunented, negative inpacts or
rel ati onshi p between chukars and other native species, plant or
ani nal .

(EAat 8.) The EA enphasi zes that water catchnents benefitting the chukar
wll also benefit other snal|l aninal and bird species, includ ng coyote,
bobcat, kit fox, cottontail rabbit, reptiles, nourning dove and ot her
"passerine" birds. (EAa 2) The EA concludes that, wthout the
additional water sources, wldlife popul ations nay decline, especially
during drought years, necessitating, in the future, suppl enental

transpl ants, a Sate action. (EAat 9.) Wth the additional water sources,
snal | nanmal s and birds wll directly benefit; indirectly benefitting
species which prey on these aninals. (EAat 8.)

In order to successfully chall enge BLMs deci sion and finding of no
significant inpact based on the EA Appel lant nust denonstrate that the
deci sion was premised on a clear error of law a denonstrable error of fact,
or that BLMs analysis failed to consider a substantia environnental
question of naterial significance to the action for which the anal ysis was
prepared;, nere differences of opinion are insufficient to cause a reversal
of B.Ms actionif it is reasonabl e and supported by the record on appeal .
See Ommittee for 1daho' s Hgh Desert, 139 IBLA 251, 256-57 (1997), and
cases cited. Ve conclude that Appel lant has failed to satisfy its burden of
proof and that BLMs deci si on was reasonabl e and supported by the record.
To the extent Appel lant has rai sed argunents whi ch we have not specifically
addressed, they have been consi dered and rej ect ed.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the decision
appeal ed fromis affirned.

David L. Highes
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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